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(h) The BMPs as identified in the SWPPP are inadequate to comply with the Best
Available Technology (*"BAT") and Best Conventional Pollutant Control
Technology (“BCT”) requirements of the General Permit to reduce or prevent
discharges of pollutants in the Facility’s storm water discharge in a manner that
reflects best industry practice, considering technological availability and economic
practicability and achievability (Section X.H.2),

(

The SWPPP fails to include a BMP Summary Table summanzing each identified
area of industrial activity, the associated industrial poilutant sources, the industrial
pollutants and the BMPs being implemented (Section X H.4 and X H.5):

()} The SWPPP fails to include an appropriate Monitortng Implementation Plan that
comports with the 2015 Permit, including a discussion of Visual Observations,
Sampling and Analysis and Sampling Analysis Reporting {Section XI);

Tt PP fails to include an appropriate discussion of drainage areas and Outfalls
from which samples must be taken during Qualified Storm Events (Section XI);

(1) The SWPPP fails to include the appropriate sampling parameters for the Facility
(Table 1, Section XI); and

(m)The SWPPP fails to include in the SWPPP detailed information about its Pollution
Prevention Team (Section X D);

{n) The SWPPP fails to discuss the Annual Comprehensive Facility Compliance
Evaluation (Section X. A.9);

0; Tiie SWPPP omisis the date that it was iminally prepared (Secuon X A 10);

(p) The SWPPP fails to include the date of each SWPPP Amendment (Section

X.A10);

(q) The SWPPP s invalid because it was not certified and submitted by the Facility's
Legally Responsible Person. In fact, the SY*™" * 7 ''/anyone
Pursuant to Section XILK of the General P: on

Documents {(PRDs), which includes SWPPr 5, siust ue ceruuicu anu submitted by
a duly authorized Legally Responsible Person;

Failure to develop or implement an adequate SWPPP s a violation of Sections 11 B.4 £
and X of the General Permit.
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As of the date of this Notice, the Discharger has failed to upload mto the SMARTS
database system

a Twao storm water sample analyses for the time period July 1, 2015, through
December 31, 2015. Qualified Storm Events occurred in the vicinity of the
facility on at least the following relevant dates: 11/2/15, 11/9/15, 11/15/15,
11/24/15, 12/3/15, 12/10/15, 12/13/15, 12/18/15, 12/20/15, 12/24/15, and
12/28/15,

b One storm water sample analysis for the time period January 1, 2016, through
June 30, 2016. One sample was collected on 4/22/16 Qualified Storm Events
occnred in the vicirity of the facility on at least the following relevant dates
1/5/16, 1/13/16, 1/15/16, 1/19/16. 1/22/16, 2/2/16. 2/17/16, 3/5/16, 3/10/16 and
3/20/16;

3 One storm water sample analysis for the time period July 1, 2016, through
December 31, 2016. One sample was collected on 10/14/16. Qualified Storm
Events occurred in the vicinity of the facility on at least the following relevant
dates: 10/14/16, 10/27/16, 10/30/16. 11/19/16, 11/26/16, 12/8/16, 12/10/16,
12/15/16, and 12/23/16;

d Two storm water sample analyses for the time period July 1, 2017, through
December 31, 2017. Qualified Storm Events occurred in the vicinity of the
facility on the following relevant dates: 10/19/17, 11/4/17, 11/8/17, 11/16/16,
and 11/26/17; and

e Two storm water sample analyses for the time period January 1, 2018, through
June 30, 2018. Qualified Storm Events occurred in the vicinity of the facility on
at jeast the following relevant dates: 1/3/18, 1/5/18, 1/8/18, 1/22/18, 1/24/18,
2/28/18, 3/1/18, 3/12/18, 3/20/18, 3/24/18, 4/5/18, 4/11/18, and 4/16/18

Further, the Discharger has not applied for or received a No Exposure Certification
(NEC) for the facility, pursuant to Section X VII of the General Permit

3. Failure to Collect Storm Water Run-Off Samples during 5

Pursuant to Section X1.B.1 of the General Permit, a Qualified Storm Event (QSE) 1s a
precipitarion event that both produces a discharge for at least one drainage area and is preceded
by 48 hours with no discharge from any drainage area.

.
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B. Failure to Develop, Implement and/or Revise an Adequate Monitoring and
Reporting Program Pursuant to the General Permit

Section X1 of the General Permit requires Dischargers to develop and implement a storm
water monitoring and reporting program ("M&RP") pnior to conducting industrial activities
Dischargers have an ongoing obligation to revise the M&RP as necessary to ensure comphance
with the General Permit

The objective of the M&RP is to detect and measure the concentrations of pollutants in a
facility's discharge, and to ensure comphance with the General Permit’s Discharge Prohibitions,
Effluent Limitations, and Receiving Water Limitations. An adequate M&RP ensures that BMPs
are effectively reducing and/or eliminating pollutants at the Facility, and it must be evaluated and
revised whenever appropriate to ensure compliance with the General Permit

1. Failure to Conduct Visual Observations

Section XI(A) of the General Permut requires all Dischargers to conduct visual
observations at least once each month, and sampling observations at the same time sampting
oceurs at a discharge location

Observations must document the presence of any floating and suspended material, oil and
grease, discolorations, turbidity, odor and the source of any pollutants Dischargers must
document and maintain records of observations, observation dates, locations observed, and
responses taken to reduce or prevent pollutants in storm water discharges

EDEN alleges that between July 1, 2015, and the present, the Discharger has failed to
conduct monthly and sampling visual observations pursuant to Section XI{ A) of the General

2. Failure to Collect the Required Number of Storm Water Samples

In addition, EDEN alleges that the Discharger has failed to provide the Regional Water
Board with the minimum number of annual documented results of facility run-off sampling as
required under Sectionrs Y1 R 7 and X1.B.11.a of Order No. 2014-0057-DWQ, 1n violation of
the General Permut an .

Section XI.B 2 of the General Permut requires that all Dischargers coilect and analyze
storm water samples from two Qualifying Storm Events (“QSEs”) within the first half of each
reporting year (July 1 to December 31), and two (2) QSEs within the second haif of each
reporting year (January | to June 30)

Section XI C 6.b provides that if samples are not collected pursuant to the General
Permut, an explanation must be included in the Annual Report
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The Discharger’s samples coilected duning fiscal year 2016-17 listed below are not in
compliance with the General Permit because they were not collected during Qualified Storm
Events as defined by the General Permit

Sample Date | QSE Info
2/9/17 Not a valid QSE - fifth consecutive day of rainfall
2/17117 Not a valid QSE - second consecutive day of rainfall

4 Failure to Upload Storm Water Sample Analyses within 30 Days

Section X 1.B.11.a of the General Permit requires Dischargers to submit ali sampling and
analvtical results for all individual or Qualified Combined Samples via SMARTS within 30 days
of obtaining all results for each sampling event

The Discharger failed to upload into SMARTS the following sampling and analytical
results pursuant to Section X1.B.11.a of the General Permit:

Sample Date Lpmseaury e e —— |

R | |
10/31/14 1172014 6/5/15 6 months |
47115 _ 4/17/15 6/5/15 Imonth_ .
42216 5/5/16 6/6/17 | year -
10/14/16 10/28/16 6/6/17 7 months |
209/17 3217 6/6/17 2months j
2/19/17 31317 6/6/17 2 months

C. Falbsification of Annual Reports Submitted to the Regional Water Board

Section XXI L of the General Permit provides as follows:
L. Certification

Any person signing, certifying, and submitting documents under Section XX1 K above
shall make the following certification

“1 certify under penalty of taw that this document and all Arrachments were prepared
under my durection or supervision in accordance with 4 system designed 1o assure that
qualified personnel properly gather and evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system or those persons directly
responsible for pathering the inforination, to the best of my knowledge and belief, the
information submitted is. true, accurate, and complete. | am aware that there are
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significant penalties for suhmmlnb falﬁe information, cluding the possibility of fine and
impris for k

Further, Section XXLN of the General Permit provides as follows
N. Penalties for Falsification of Reports

Clean Water Act section 309(c)(4) provides that any person that knowingly makes any
false material statement, representation, or certification in any record or other document
submitted or required to be maintained under this General Permit, including reports of
compliance or noncompliance shall upon conviction, be punished by a fine of not more
than $10,000 or by imprisonment for not more than two years or by both.

On June 27, 2016 and June 25, 2018, the Discharger submitted its Annual Reports for the
Fiscal Years 2015-16 and 2017-2018, respectively. These Reports were signed under penaity of
law by Zachary Long. Mr. Long is the currently desi, d Legally Responsible Person (“LRP”)
for the Discharger.

Mr. Long responded “Yes™ to Question No. 3 on both of the Annual Reports (“Did you
sample the required number of Qualifying Storm Events during the reporting year for all
discharge locations, in accordance with Section X1.B?") However, as discussed above, the
Micrharaer micead three required samples for the 2015-16 reporting year and failed to collect and

yi water samples during the 2017-18 reporting year.

Based on the foregoing, it is clear that Mr. Long made a false statement in the Facility’s
2015-16 and 2017-18 Annual Reports when he indicated that the facility had collected samples
according to Section XI.B of the General Permit.

D. Deficient BM P Implementation

Sections 1.C, V.A and X.C.1.b of the General Permit require Dischargers to identify and
implement minimum and advanced Best Management Practices (“BMPs™) that comply with the
Best Available Technology (“BAT”) and Best Conventional Pollutant Control Technology
(“BCT") requirements of the General Permit to reduce or prevent discharges of pollutants in their
storm water discharge in a manner that reflects best industry practice, considering technological
availability and economic practicability and achievability

EDEN alleges that the Discharger has been conducting industrial activities at the site
without adequate BMPs to prevent resulting non-storm water discharges. Non-storm water
discharges resulting from these activities are not from sources that are listed among the
authorized non-storm water discharges in the General Permit, and thus are always prohibited
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measures that constitute BAT and BCT, in violation of the requirements of the Industrial General
Permit. EDEN alleges and notifies the Discharger that its storm water discharges from the
Facility have consistently contained and continue to contain levels of pollutants that exceed
Benchmark values as listed below.

s ations are based on the Facility’s self-reported data submitted to the Regional
Water poara. >eir-monitoring reports under the Permit are deemed “conclusive evidence of an
d. of a permit limitation.” Sierra Club v. Union Oil. 813 F.2d 1480, 1492 (Sth Cir

1988).

The Discharger’s ongoing discharges of storm water containing levels of pollutants above
EPA Benchmark values and BAT- and BCT-based levels of control also demonstrate that it has
not developed and implemented sufficient Best Management Practices (“BMPs™} at the Facility
EPA Benchmarks are relevant to the inquiry as to whether a facility has implemented BMPs.
[Cal Sportfishing Prot. Alliance v. River City Waste Recyclers. LLC (E D.Cal. 2016) 205
F Supp.3d 1128; Baykeeper v. Kramer Metals. Inc. (C.D.Cal. 2009) 619 F.Supp.2d 914, 925,
Waterkeepers Northern California v. AG Industrial Mfg. Inc. (9th Cir. 2004) 375 F.3d 913, 919
{concentration levels in excess of EPA benchmarks are evidence supporting the citizen plaintiff's
contention that defendant did not have appropriate BMPs to achieve BAT/BCT).]

The Discharger’s failure to develop and/or implement adequate BMPs and pollution
controls to meet BAT and BCT at the Facility violates and will continue to violate the CWA and
the Industrial General Permit each and every day the Facility discharges storm water without
meeting BAT and BCT.

2. Discharges in Excess of Receiving Water Limitations

In addition to employing technology based effluent limitations, the Industrial General
Permit requires dischargers to comply with Receiving Water Limitations. Receiving Water
Limitation found in Section VI(B) of the General Permit prohibits storm water discharges and
authorized non-storm water discharges to surface water that adversely impact human health or
the environment.

Discharges that contain pollutants in concentrations that exceed levels known to
adversely impact aguatic species and the en also I of the General
Permit Receiving Water Limitation

Applicable Water Quality Standards (“WQS™) are set forth in the California Toxics Rule
(“CTR”} and the Regional Basin Plan. E d of WQS are violations of the Industrial
General Permit, the CTR, and the Basin Plan. Industrial storm water discharges must strictly
comply with WQS, including those criteria listed in the applicable Basin Plan (See Defenders of
Wildlife v. Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1999).)
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The Discharger's failure to develop and/or impl deq BMPs and poll
controls to meet BAT and BCT at the Facility violates and will continue to violate the CWA and
the Industnal General Permit each and every day the Facility discharges storm water without

meeting BAT and BCT

E. Discharges In Violation of the General Permit

Except as authorized by Special Conditions of the General Permit, Discharge Prohibition
111(B) prohibits permittees from discharging materials other than storm water (non-storm water
discharges) either directly or indirectly to waters of the United States. Unauthorized non-storm
water discharges must be either eliminated or permitted by a separate NPDES permit.

Information available to EDEN (including its review of publicly available storm water
data, and the Facility’s EPA and Basin Plan Benchmark exceedances noted herein) indicates that
unauthorized non-storm water discharges occur at the Facility due to inadequate BMP
devel |

and/or i ion y to prevent these discharges

EDEN alleges that the Discharger has discharged storm water containing excessive levels
of pollutants from the Facility to its Receiving Waters duning at least every significant local rain
event over 0.1 inches in the last five (5) years.

EDEN hereby puts the Discharger on notice that each time the Facility dic~harnac
prohibited non-storm water in violation of Discharge Prohibition III.B of *h= Fe1 sa
separate and distinct violation of the General Permit and Section 301(a) ¢ Cl ct,
33US.C.§ 1311(a)

1. Discharges in Excess of Technology-Based Effluent Limitations

The Industrial General Permit includes technology-based effluent limitations, which
prohibit the discharge of pollutants from the Facility in concentrations above the level
ate with the appli of best labl hnology ically achievable
(“BAT™) for toxic poll and best con 1onal poll control technology (“BCT") for
conventional pollutams (General Permit, Section X H)

The EPA has published Benchmark values set at the i 1l
levels present if an industnal facility is employing BAT and BCT, as hsted in Table 2 of the
General Permit. The General Permit includes “Numeric Action Levels” (“NALs”} derived from
these Benchmark values; however, the NALs do not represent technology-based criteria relevant
to determining whether an industrial facility has implemented BMPs that achieve BAT/BCT.
{General Permit, Section LM. (Finding 62)).

The Discharger’s exceedances of Benchmark values over the last three (3) years,
identified in the table listed below, indicate that it has failed and is failing to employ
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The Basin Plan establishes WQS for the San Francisco Bay and its tributaries, including
but not limited to the following

» Waters shall not contain substances in concentrations that result in the deposition of
material that cause nuisance or adversely affect beneficial uses.

» Waters shall not contain suspended material in ions that cause nui: or
adversely affect beneficial uses
« Waters shall be free of ch in turbidity that cause nui or ad ly affect

beneficial uses.

« Al waters shall be maintaimed free of toxic suhstances in concentrations that are lethal
to or that produce other detrimental responses in aqualic organisms

« Surface waters shall not contain atons of chemical i in that
adversely affect any designated beneficial use.

Information available to EDEN indicates that the Facility’s storm water discharges
contain elevated concentrations of specific poliutants, as listed below. These polluted
discharges can be acutely toxic and/or have sub-iethal 1mpac1s on the avian and aquatic wildlife
in the Receiving Waters. Discharges of elevated of poll in the storm water
from the Facility also adversely impact human health. These harmful discharges from the
Facility are violations of the General Permit Receiving Water Limitation.

Further, EDEN puts the Discharger on notice that the Receiving Water Limitations are
independent requirements that must be complied with, and that carrying out the process triggered
by exceedances of the NALs listed at Table 2 of the General Permit does not amount to
compliance with the Receiving Water Limitations. The NALs do not represent water quality-
based criteria relevant to determining whether an industrial facility has caused or contributed to
an exceedance of a WQS, or whether it is causing adverse impacts to human health or the
environment

Section XX.B. of the General Permit provides that when a facility’s industrial storm
water discharges and/or authorized NSWDs are determined to contain pollutants that are in
violation of Receiving Water Limitations contaimed in Section VL, the Discharger must conduct a
facility evaluation to identify pollutant source(s) within the facility that are associated with
industrial activity and whether the BMPs described in the SWPPP have been properly
implemented, assess its current SWPPP and certify via SMARTS any additional BMPs identified
which are necessary in order meet the Receiving Water Limitations.

EDEN alleges that from at least October 31, 2014, to the present, the Discharger has been
in violation of the Receiving Water Limitations provision of Section VI of the General Permit as



60-Day Notice of Intent to Sue
July 62018
Page 13 of 18

evidenced by its exceedances of the applicable Water Quality Standards set forth in the Regional
Basin Plan, indicated below.

Further, the Discharger has failed comply with Section XX B of the General Permit
Failure to comply with the additional Water Quality-Based Corrective Action requirements listed
in Section XX.B is an additional violation of the General Permit

The following discharges of pollutants from the Faciiity have violated Discharge
Prohibitions and Receiving Water Limitations of the General Permit and are evidence of onguing
wviolations of Effluent Limitations:

i Sample Parameter Unit Sample EPA BASIN
| Collection Analysis Benchmark PLAN
] Date Result NAL average/ | Benchmark

instantaneous | NAL value
[ Value
| 2014-2015 Reporting Year
| 10/31/14 | Specific Conductance umhos/ | 1200

200 umhos/cm 900

| North cm umhos/cm
10/31/14 | Specific Conductance umhos/ | 1300 200 umhos/em 900
South cm umhos/cm {
4/7/15 | Specific Conductance | umhos/ | 920 200 umhos/cm | 900 |

North cm urmhos/cm

2015-2016 Reporting Year
4/22/16 | Specific Conductance umhos/ | 640
North cm umhos/cm |
4/22/16 ‘ Specific Conductance umhos/ | 1100 200 umhos/cm 900

200 umhos/cm T 900

t
| South em L umhes/em !
| 422/15 | 138 me/L Fw 100/400 n/a 1
I South
L
P TSS (Level 1) me/L | 186 100 mg/L n/a
16 Specific Conductance | umhos/ | 870 200 umhos/cm | 900

| Averages cm umhos/cm
[ 2016-2017 Reporting Year
L
‘ 10/14/16 | Specific Conductance umhos/ | 320 200 umhosfcm | 900

North cm umhos/em
1" 10/14/16 | Specific Conductance umhos/ | 3200 200 umhos/cm | 900

South cm umhos/cm
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also requires the QISP’s identification number, name, and contact information (telephone
number, e-mail address) no later than January 1 following commencement of Level 1
status.

A Discharger’s Level 1 status for a parameter will return to Baseline status if a Level 1
ERA Report has been completed, all identified additional BMPs have been implemented, and
results from four (4) consecutive qualified storm events that were sampled subsequent to BMP
impl 10n indicate no I NAL d for that parameter A Discharger will
enter Level 2 status if there is an NAL dance of the same p occurring during the
time the discharger 1s in Level 1 status

Failure to Submit Level 1 ERA Report

Based on the sample data summarized above, the Facility exceeded the EPA Benchmark
NAL for Total Suspended Solids (TSS) for the Fiscal Year 2015-16  These results elevated the
Discharger to Level | Status for those parameters on July 1, 2016, pursuant to Section X11.C —
Exceedance Response Actions of the General Permit

Pursuant to Section XII(C)(2) of the General Permit, the Faci' "
sonduct an evaluation of the Facility by October 1, 2016, and 1
1 s Report on or before January 1, 2017

required to have a
an adequate Level

As of the date of this Notice, EDEN alleges that the Discharger has failed to conduct a
Level 1 starus evaluation and has also failed to submit a Level 1 ERA report by uploading it into
the SMARTS system.

Every day the Discharger conducts operations at the Facility without conducting an
adequate Level | status evaluation, and/or without submitting an adequate Level | ERA Report
1s a separate and distinct violation of the General Permit and Section 301(a) of the Clean Water
Act, 33 US.C. §1311(a)

The Discharger has been in daily and continuous violation of the General Permit's Level
| status ERA evaluation requirement every day since October |, 2016, The Discharger and
Property Owner have been in daily and continuous violation of the General Permit for failing
submit an adequate Level 1 ERA Report every day since January 1, 2017 These violations are
ongoing, and EDEN will include additional violations when information becomes available

The Discharger may have had other violations that can only be fully identified and
documented once discovery and investigation have been completed. Hence, to the extent possible,
EDEN includes such violations in this Notice and reserves the nght to amend this Notice, if

necessary, to include such further violations 1n future legal proceedings

.
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Parameter Unit Sample EPA BASIN
Collection Analysis Benchmark PLAN |
Date Result NAL average/ | Benchmark J
' ' instantaneous | NAL value
! ! Value
! 2/9/17 | Tss g/l 190 1007400 n/a “
) South !
FY Specific Conductance | umhos/
2016-17 cm
Averages | IS8 (Level 2) mg/L
F. Failure to Comply with Level 1 Exceedance Response Action Requiremnents
As of July 1, 2015, the date the current General Permit became effe -+~ - -"* ™ -+ s

were in “Baseline status™ for all parameters listed in Table 2 of the Permit
Section X1KB)

Pursuant to Section XII(C) of the General Permit, a Discharger’s Baseline status for any
given parameter changes to “Level | status™ 1f sampling results indicate either an annual average
or NAL exceed. for that same parameter.

Level 1 status commences on July ) following the Reporting Year during which the
exceedance{s) occurred, and the Discharger enters the Exceedance Response Action (“ERA™)
process. The ERA process requires the discharger to conduct a Level | ERA Evaluation, with
the assistance of a Qualified Industrial Storm Water Pracutioner {(“"QISP"), of the industrial
pollutant sources at the Facility that are or may be refated to the NAL exceedance(s), by October
1 following commencement of Level | status

The Level | ERA Evaluation must include the identification of the corresponding BMPs
in the SWPPP, as well as any additional BMPs and SWPPP revisions necessary to prevent future
NAL exceedances and to comply with the requirements of the General Permit

Based upon the Level | ERA Evaluation, the Discharger is required to, as soon as
practicable, but no later than January 1 following commencement of Level | status, prepare a
Level 1 ERA Report. (Section XI{C)(2)). The Level 1 Report must be prepared by a QISP
and include a summary of the Level | ERA Evaluation, a detailed description of the necessary
SWPPP revisions, and any additional BMPs for each parameter that exceeded an NAL

The SWPPP revisions and add | BMP develop and I ion must also
be completed by January 1, and the Level 1 status discharger is required to submit via SMARTs
the Level 1 ERA Report certifying that the Level 1| ERA Evaluation has been conducted, and

necessary SWPPP revisions and BMP impl on has been completed. The certification
60-Day Notice ¢ it to Suc
sury 62018
Payc 16 0f 18

The violations discussed herein are derived from eye witness reports and records publicly
available. These violations are continuing

IV. THE PERSON OR PERSONS RESPONSIBLE FOR THE VIOLATIONS

The entities responsible for the alleged violations are Kunde Family Winery, as well as
employees of the Discharger responsible for compliance with the CWA

V. THE DATE, DATES, OR REASONABLE RANGE OF DATES OF THE
VIOLATIONS

Thke range of dates covercd by this 6C-day Nouce is froru a teast October 31, 2014, io the
date of this Notice. EDEN may from time to time update this Notice to include all violations which
may occur after the range of dates covered by this Notice. Some of the violations are continuous
in nature; therefore, each day constitutes a violation

VL  CONTACT INFORMATION

The entity giving this 60-day Notice 1s Ede { 1's Group {("EDEN™)
Aiden Sanchez

EDEN ENVIRONMENTAL CITIZEN'S GROUP

2151 Salvio Street #A2-319

Concord, CA 94520

Telephone: (925) 732-0960

EDEN has retained counsel in this matter as follows:

CRAIG A. BRANDT

Attorney at Law

5354 James Avenue

Oakland CA, 94618

Telephone: (510) 601-1309

Email: craigabrandti@att. net

To ensure proper response to this Notice, all 1ons should be addi d to
EDEN's legal counsel, Mr. Craig A. Brandt









